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1827.409

contract without the contracting offi-
cer’s prior written permission.

[62 FR 36715, July 9, 1997, as amended at 68
FR 45169, Aug. 1, 2003; 69 FR 35270, June 24,
2004]

1827.409 Solicitation provisions and
contract clauses. (NASA supple-
ments paragraph (a), (b), (¢), (d), (e),
(1), and (k))

(a) The contracting officer shall add
subparagraph (3) set forth in 1852.277-14
to paragraph (d) of the clause at FAR
52.227-14, Rights in Data—General, ex-
cept in solicitations and contracts for
basic or applied research with univer-
sities or colleges.

(i) The contract officer shall modify
the clause at FAR 52.227-17, Rights in
Data—Special Works by adding para-
graph (f) as set forth in 1852.227-17.

(k)(i) The contracting officer shall
add paragraph (e) as set forth in
1852.227-19(a) to the clause at FAR
52.227-19, Commercial Computer Soft-
ware—Restricted Rights, when it is
contemplated that updates, correction
notices, consultation information, and
other similar items of information re-
lating to commercial computer soft-
ware delivered under a purchase order
or contract are available and their re-
ceipt can be facilitated by signing a
vendor supplied agreement, registra-
tion forms, or cards and returning
them directly to the vendor.

(ii) The contracting officer shall add
paragraph (f) as set forth at 1852.227-
19(b) to the clause at FAR 52.227-19,
Commercial Computer Software—Re-
stricted Rights, when portions of a con-
tractor’s standard commercial license
or lease agreement consistent with the
clause, Federal laws, standard industry
practices, and the FAR are to be incor-
porated into the purchase order or con-
tract.

(iii) See 1827.409-70.

[62 FR 36715, July 9, 1997, as amended at 69
FR 35270, June 24, 2004]

1827.409-70 NASA contract clause.

The contracting officer shall use the
clause at 1852.227-86, Commercial Com-
puter Software—Licensing, in lieu of
FAR 52.227-19, Commercial Computer
Software—Restricted Rights, when it is
considered appropriate for the acquisi-
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tion of existing computer software in
accordance with FAR 27.405(b)(2).

PART 1828—BONDS AND
INSURANCE

Subpart 1828.1—Bonds

Sec.

1828.101 Bid guarantees.

1828.101-70 NASA solicitation provision.

1828.103 Performance and payment bonds
and alternative payment protections for
other than construction contracts.

1828.103-70 Subcontractors performing con-
struction work under nonconstruction
contracts.

1828.103-71 Solicitation requirements and
contract clauses.

Subpart 1828.3—Insurance

1828.311 Solicitation provision and contract
clause on liability insurance under cost-
reimbursement contracts.

1828.311-1 Contract clause.

1828.311-2 Agency solicitation provisions
and contract clauses.

1828.311-270 NASA solicitation provisions
and contract clauses.

1828.370 Fixed-price contract clauses.

1828.371 Clauses for cross-waivers of liabil-
ity for Space Shuttle services, Expend-
able Launch Vehicle (ELV) launches, and
Space Station activities.

1828.372 Clause for minimum insurance cov-
erage.

AUTHORITY: 42 U.S.C. 2473(c)(1).

SOURCE: 61 FR 55765, Oct. 29, 1996, unless
otherwise noted.

Subpart 1828.1—Bonds
1828.101 Bid guarantees.

1828.101-70 NASA solicitation provi-
sion.

The contracting officer shall insert
the provision at 1852.228-73, Bid Bond,
in construction solicitations where of-
fers are expected to exceed $100,000 and
a performance bond or a performance
and payment bond is required (see FAR
28.102 and 28.103). The contracting offi-
cer may increase the amount of the bid
bond to protect the Government from
loss, as long as the amount does not ex-
ceed $3 million.
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1828.103 Performance and payment
bonds and alternative payment pro-
tections for other than construction
contracts.

1828.103-70 Subcontractors per-
forming construction work under
nonconstruction contracts.

(a) The contracting officer shall re-
quire prime contractors on non-
construction contracts to obtain the
following performance and/or payment
protection from subcontractors per-
forming construction work:

(1) Performance and payment bonds
when the subcontract construction
work is in excess of $1000,000 and is de-
termined by NASA to be subject to the
Miller Act.

(2) An appropriate payment protec-
tion determined according to FAR
28.102-1(b)(1) when the subcontract con-
struction work is greater than $30,000
but not greater than $100,000.

(b) The contracting officer shall es-
tablish the penal amount in accordance
with FAR 28.102-2 based on the sub-
contract value.

(c) The bonds shall be provided on SF
25, Performance Bond, and SF 25A,
Payment Bond. These forms shall be
modified to name the NASA prime con-
tractor as well as the United States of
America as obligees.

[61 FR 55765, Oct. 29, 1996, as amended at 71
FR 71073, Dec. 8, 2006]

1828.103-71 Solicitation requirements
and contract clauses.

When performance and payment
bonds or alternative payment protec-
tions are required from subcontractors
performing construction work under
nonconstruction prime contracts, the
contracting officer shall follow the pro-
cedures in FAR 28.102-3. When alter-
native payment protections are re-
quired, insert a clause substantially
the same as FAR 52.228-13, Alternative
Payment Protections, appropriately
modified.

1828.311-270

Subpart 1828.3—Insurance

1828.311 Solicitation provision and
contract clause on liability insur-
ance under cost-reimbursement
contracts.

1828.311-1 Contract clause.

The contracting officer must insert
the clause at FAR 52.228-7, Insurance—
Liability to Third Persons, as pre-
scribed in FAR 28.311-1, unless—

(a) Waived by the procurement offi-
cer; or

(b) The successful offeror represents
in its offer that it is totally immune
from tort liability as a State agency or
as a charitable institution.

[656 FR 54440, Sept. 8, 2000]

1828.311-2 Agency solicitation provi-
sions and contract clauses.

1828.311-270 NASA solicitation provi-
sions and contract clauses.

(a) The contracting officer must in-
sert the clause at 1852.228-71, Aircraft
Flight Risks, in all cost-reimburse-
ment contracts for the development,
production, modification, mainte-
nance, or overhaul of aircraft, or other-
wise involving the furnishing of air-
craft to the contractor, except when
the aircraft are covered by a separate
bailment.

(b) The contracting officer must in-
sert the provision at 1852.228-80, Insur-
ance—Immunity from Tort Liability,
in solicitations for research and devel-
opment when a cost-reimbursement
contract is contemplated.

(c) The contracting officer must in-
sert FAR clause 52.228-7 and the associ-
ated clause at 1852.228-81, Insurance—
Partial Immunity From Tort Liability,
when the successful offeror represents
in its offer that the offeror is partially
immune from tort liability as a State
agency or as a charitable institution.

(d) The contracting officer must in-
sert the clause at 1852.228-82, Insur-
ance—Total Immunity From Tort Li-
ability, when the successful offeror rep-
resents in its offer that the offeror is
totally immune from tort liability as a
State agency or as a charitable institu-
tion.

[656 FR 54440, Sept. 8, 2000]
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1828.370 Fixed-price contract clauses.

(a) The contracting officer shall in-
sert the clause at 1852.228-70, Aircraft
Ground and Flight Risk, in all nego-
tiated fixed-price contracts for the de-
velopment, production, modification,
maintenance, or overhaul of aircraft,
or otherwise involving the furnishing
of aircraft to the contractor, except as
provided in paragraph (b) of this sec-
tion, unless the aircraft are covered by
a separate bailment. See the clause
preface for directions for modifying the
clause to accommodate various cir-
cumstances.

(b) The Government need not assume
the risk of aircraft damage, loss, or de-
struction as provided by the clause at
1852.228-70 if the best estimate of pre-
mium costs that would be included in
the contract price for insurance cov-
erage for such damage, loss, or destruc-
tion at any plant or facility is less
than $500. If it is determined not to as-
sume this risk, the clause at 1852.228-70
shall not be made a part of the con-
tract, and the cost of necessary insur-
ance to be obtained by the contractor
to cover this risk shall be considered in
establishing the contract price. In such
cases, however, if performance of the
contract is expected to involve the
flight of Government-furnished air-
craft, the substance of the clause at
1852.228-71, Aircraft Flight Risks, suit-
ably adapted for use in a fixed-price
contract, shall be used.

(c) When the clause at 1852.228-70 is
used, the term ‘‘Contractor’s premises’’
shall be expressly defined in the con-
tract Schedule and shall be limited to
places where aircraft may be located
during the performance of the con-
tract. Contractor’s premises may in-
clude, but are not limited to, those
owned or leased by the contractor or
those for which the contractor has a
permit, license, or other right of use ei-
ther exclusively or jointly with others,
including Government airfields.

1828.371 Clauses for cross-waivers of
liability for Space Shuttle services,
Expendable Launch Vehicle (ELV)
launches, and Space Station activi-

ties.
(a) In agreements covering Space
Shuttle services, certain ELV

launches, and Space Station activities,

48 CFR Ch. 18 (10-1-11 Edition)

NASA and other signatories (the par-
ties) agree not to bring claims against
each other for any damage to property
or for injury or death of employees
that occurs during the time such a
cross-waiver is in effect. These agree-
ments involving NASA and other par-
ties include, but are not limited to,
Memoranda of Understanding with for-
eign Governments, Launch Services
Agreements, and other agreements for
the use of NASA facilities. These
agreements require the parties to flow
down the cross-waiver provisions to
their related entities so that contrac-
tors, subcontractors, customers, and
other users of each party also waive
their right to bring claims against
other parties and their similarly re-
lated entities for damages arising out
of activities conducted under the
agreements. The purpose of the clauses
prescribed in this section is to flow
down the cross-waivers to NASA con-
tractors and subcontractors.

(b) The contracting officer shall in-
sert the clause 1852.228-72, Cross-waiver
of Liability for Space Shuttle Services,
in solicitations and contracts of
$100,000 or more when the work to be
performed involves ‘‘Protected Space
Operations’ (applicable to the Space
Shuttle) as that term is defined in the
clause. If Space Shuttle services under
the contract are being conducted in
support of the Space Station program,
the contracting officer shall insert the
clause prescribed by paragraph (d) of
this section and designate application
of the clause to those particular activi-
ties.

(c) The contracting officer shall in-
sert the clause at 1852.228-78, Cross-
Waiver of Liability for NASA Expend-
able Launch Vehicle (ELV) Launches,
in solicitations and contracts of
$100,000 or more for the acquisition of
ELV launch services when the service
is being acquired by NASA pursuant to
an agreement described in paragraph
(a) of this section. If, under a contract
that covers multiple launches, only
some of the launches are for payloads
provided pursuant to such agreements,
an additional clause shall be inserted
in the contract to designate the par-
ticular launches to which this clause
applies. If a payload is being launched
by use of an ELV in support of the
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Space Station program, the con-
tracting officer shall insert the clause
prescribed by paragraph (d) of this sec-
tion and designate application of the
clause to that particular launch.

(d) The contracting officer shall in-
sert the clause at 1852.228-76, Cross-
Waiver of Liability for Space Station
Activities, in solicitations and con-
tracts of $100,000 or more when the
work is to be performed involves ‘‘Pro-
tected Space Operations’ (relating to
the Space Station) as that term is de-
fined in the clause.

(e) At the contracting officer’s dis-
cretion, the clauses prescribed by para-
graphs (b), (¢), and (d) of this section
may be used in solicitations, contracts,
new work modifications, or extensions,
to existing contracts under $100,000 in-
volving Space Shuttle activities, ELV
launch services, or Space Station ac-
tivities, respectively, in appropriate
circumstances. Examples of such cir-
cumstances are when the value of con-
tractor property on a Government in-
stallation used in performance of the
contract is significant, or when it is
likely that the contractor or subcon-
tractor will have its valuable property
exposed to risk or damage caused by
other participants in the Space Shuttle
services, ELV launches, or Space Sta-
tion activities.

1828.372 Clause for minimum insur-
ance coverage.

In accordance with FAR 28.306(b) and
28.307, the contracting officer may in-
sert a clause substantially as stated at
1852.228-75, Minimum Insurance Cov-
erage, in fixed-price solicitations and
in cost-reimbursement contracts. The
contracting officer may modify the
clause to require additional coverage,
such as vessel liability, and higher lim-
its if appropriate for a particular ac-
quisition.

PART 1830—COST ACCOUNTING
STANDARDS ADMINISTRATION

Subpart 1830.70—Facilities Capital Em-
ployed for Facilities in Use and For Fa-
cilities Under Construction

Sec.
1830.7001 Facilities capital employed for fa-
cilities in use.

1830.7001-1—1830.7001-3 [Reserved]

1830.7002-1

1830.7001-4 Postaward FCCOM applications.

1830.7002 Facilities capital employed for fa-
cilities under construction.

1830.7002-1 Definitions.

1830.7002-2 Cost of money calculations.

1830.7002-3 Representative investment cal-
culations.

1830.7002-4 Determining
money.

AUTHORITY: 42 U.S.C. 2473(c)(1).

SOURCE: 61 FR 55767, Oct. 29, 1996, unless
otherwise noted.

Subpart 1830.70—Facilities Capital
Employed for Facilities in Use
and For Facilities Under Con-
struction

imputed cost of

1830.7001 Facilities capital employed
for facilities in use.

1830.7001-1—1830.7001-3 [Reserved]

1830.7001-4 Postaward FCCOM appli-
cations.

(a) Interim billings based on costs in-
curred. (1) The contractor may include
FCCOM in cost reimbursement and
progress payment invoices. To deter-
mine the amount that qualifies as cost
incurred, multiply the incurred por-
tions of the overhead pool allocation
bases by the latest available cost of
money factors. These FCCOM calcula-
tions are interim estimates subject to
adjustment.

(2) As actual cost of money factors
are finalized, use the new factors to
calculate FCCOM for the next account-
ing period.

(b) Final settlements. (1) Contract
FCCOM for final cost determination or
repricing is based on each year’s final
cost of money factors determined
under CAS 414 and supported by sepa-
rate Forms CASB-CMF.

(2) Separately compute contract
FCCOM in a manner similar to yearly
final overhead rates. As in overhead
rates, include in the final settlement
an adjustment from interim to final
contract FCCOM. Do not adjust the
contract estimated or target cost.

1830.7002 Facilities capital employed
for facilities under construction.

1830.7002-1 Definitions.
(a) Cost of money rate is either—
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